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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

PRESENT : Smt. I. Barman, 
      Sessions Judge, 
      Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 01(S-1)2019 

  

Sri Mrigendra Bhattarai  …………………    Appellant. 
 

- Versus – 
1.  State of Assam and  

2.  Smti Ganga Maya Devi   …………………    Respondents 

 

A P P E A R A N C E 

For the Appellant  :   Mr. E. Alam, Advocate      

                                                                     Mr. I. Ansari, Advocate.  

For the Respondents            :             Sri M.C. Baruah ,  P.P. 

    

Date of Argument  : 06-07-2019   

 

Date of Judgment  : 20-07-2019.    

  

JUDGMENT 

1.  This is an appeal u/s 374 of Cr.P.C. preferred against the Judgment 

and Order, dated 14-12-2018, passed by the learned Chief Judicial 

Magistrate, Sonitpur at Tezpur, in G.R. Case No. 630/14 convicting the 

accused/appellant, Sri Mrigendra Bhattarai u/s 279/304(A) IPC and 

sentencing him to undergo  Imprisonment for 6 months and to pay a fine of 

Rs. 5000/- in default to Simple Imprisonment for another one month for the 

offence permissible u/s 304 (A) of IPC. No separate sentence was passed 

u/s 279 IPC. 

 



Page 2 of 8 

 

Criminal Appeal NO. 01(S-1) 2019 Page 2 

 

2.  Before entering into the merit of the appeal, let me, briefly state the 

facts relevant for consideration of this appeal.  

   The prosecution case as has been unfurled during trial is that on 16-

03-2014, the informant Smti Ganga Maya Devi, lodging an ejahar with the 

O/C of Dhekiajuli Police Station against the accused/appellant Sri Mrigendra 

Bhattarai alleged that on 15-03-2014 when her husband Debaraj Kharka was 

coming home from Dhekiajuli by a Magic Van bearing No. AS-12E 5879, the 

vehicle met with an accident over the PWD road near Ghoramari LP school 

due to rash and negligent driving of the driver, as a result of which, her 

husband succumbed to his injuries.     

3.  On the basis of the FIR, Dhekiajuli PS Case No. 163/14 u/s 279/304 

(A) of IPC was registered  and after completion of the investigation, Charge 

sheet was laid against the accused Sri Mrigendra Bhattarai u/s s 279/304 (A) 

of IPC. 

4. On appearance of the accused, necessary copies as required u/s 207 

of Cr.P.C. were furnished to the accused and particulars of the offence u/s  

279/304 (A) of IPC, on being read over and explained to the accused, he 

pleaded not guilty and claimed for trial. 

5. In course of trial, the prosecution to bring home the charge, 

examined 10 witnesses. In statement u/s 313 Cr.P.C, the accused person 

denying the allegations leveled against him stated that there was no fault on 

his part, rather the accident occurred due to fault of the deceased.  

6.  On evaluation of the evidence of the witnesses examined by the 

prosecution as well as other materials on record and after hearing the 

learned counsel of both the parties, the learned Chief Judicial Magistrate, 

Sonitpur at Tezpur, convicted the accused/Appellant, Sri Mrigendra Bhattarai  

for the offence u/s 279/304 (A) of IPC and sentenced him as mentioned 

above. 
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7. I have heard the learned counsel appearing for the accused/appellant 

as well as for the respondent. I have also gone through the memo of appeal, 

the entire trial court case record and the impugned judgment and order.   

 

8.   Now, the point for determination before me is –  

Whether the impugned Judgment and order of conviction recorded 

by the learned Chief Judicial Magistrate in GR Case No. 630/14 

suffers from any illegality or infirmity ? 

Discussion, decision and Reasons thereof. 

9.  Mr.E Alam, learned counsel for the appellant assailing the conviction 

and sentence of the appellant has submitted that in the case there is no iota 

of evidence regarding rashness in driving and merely because the Magic van 

was being driven at a high speed does not bespeak of either negligence or 

rashness by itself and the prosecution having failed to prove the culpable 

negligence of the accused/appellant while causing the accident, the 

impugned conviction and sentence is not sustainable and liable to be set 

aside.   

10.  Refuting the aforesaid submissions of the appellant side, Mr. M. 

Baruah, the learned P.P. supporting the impugned judgment and order, has 

submitted that the evidence of the eye witness PW6 is sufficient to hold that 

the deceased died due to rash and negligent driving of the offending vehicle 

by the accused/appellant.   

11. Before directing a discussion into the points so raised by the 

accused/appellant for proper evaluate of the submissions of the learned 

counsel for the parties and appreciate evidence on record on the basis of 

which the learned trial court convicted and sentenced the accused appellant, 

it would be proper to reproduce the salient portion of the statement of the 

prosecution witnesses herein-under. 
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12.  PW 1, Sri Boloram Boro, in his evidence stated that on the next day 

of the incident he came to know that a Magic car while proceeding in its way 

turned turtle over the PWD Road but he did not know who drove the vehicle 

or whose fault the accident occurred.          

13. Another witness PW 2 Bikash Limbu, also on the next day of the 

incident came to know that one Magic car met with an accident near Singri 

Kalisthan wherein one person namely, Debraj died. Lateron he came to 

know that the accused drove the said vehicle. He did not know for whose 

fault the accident occurred.   

14.  PW 3 Sri Tanka Khanal also only stated that the husband of the 

informant died in an accident. 

15.  PW 4 Smti Ganga Maya Devi, the informant as well as the wife of the 

deceased stated, inter-alia that her husband was a handyman of a Tata 

Magic carrier. On 15-03-2014, at around 6 p.m. her husband met with an 

accident near Ghoramari, Singori and succumbed to the injuries on the way 

to TMCH. She heard that the accused drove the said Tata Magic and due to 

high speed of the driver/accused, the incident occurred. She also did not 

know  for whose fault the accident occurred. In cross-examination, she 

denied the suggestion that when her husband tried to get into the vehicle by 

jumping from back side, he fell down and sustained injuries.   

16. PW 5 Sri Anil Chetry stated that hearing about an incident near 

Singori, he went there and heard that the injured Debraj Kharka was taken 

to hospital who lateron died but he had no knowledge who drove the 

vehicle.  

17.   PW 6  Sri Monoranjan Saikia, in his evidence, deposed that on 15-03-

2014, at around 7.30 p.m. while he was going to Dhekiajuli by bike and 

reached near Ghoramora LP School, a Tata Magic vehicle which was going in 

high speed ahead of his bike, dashed against a tree and turned turtle over 

the road, as a result of which the handyman of the said vehicle died on the 

spot. 
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18.    PW 7 Sri Giriraj Bhattarai deposed that on the day of incident the 

Tata Magic vehicle turtle down in a turning in which his father-in-law Debraj 

Kharka, the handyman of the said Tata Magic died. He also did not know 

from whose fault the incident occurred.  

19. In the same tune of PW 7, another witness PW 8, the mother-in-law 

of the deceased stated that her son-in-law died in an accident of Tata Magic 

of which the deceased was the handyman. But she did not know who dorve 

the vehicle on the day of incident. 

 

20. PW 9, Dr. Biswajit Hazarika, the Medical and Health Officer-1 of KCH, 

Tezpur, performed the post mortem examination on the dead body of the 

deceased who sustained abrasion in right hand, lacerated wound in the 

middle of the right chest of 2 cm x ½ cm, fracture of both clavicle, sub-

cutaneous haemorrhage and haemorrhage in the intercostals space and 

anterior chest wall, fracture multiple ribs on both sides, abrasion in the right 

leg and opined that the cause of death is haemorrhage and shock as a result 

of injuries sustained by the deceased and the injuries were antemortem in 

nature.    

21. PW 10 ASI Diganta Nath, the Investigating Officer, deposed that on 

15-03-2014, the I/C of Singri Police Out Post on the basis of a telephonic 

information about a road accident near Ghoramora LP School, Dghekiajuli, 

made GDE No. 225 dated 15-03-2014 and entrusted him to investigate the 

case. Accordingly, he visited the place of occurrence, recorded the statement 

of the witnesses and seized the offending Tata Magic bearing registration 

No. AS 12 E 5879 along with the documents. On the next day on receipt of 

the written FIR, Dhekiajuli PS case NO. 163/14 u/s 279/304 A of the IPC was 

registered and on being entrusted him to investigate the case, he recorded 

the statement of the informant, conducted inquest upon the dead body, sent 

it for post mortem examination, arrested the accused and on completion of 

investigation, laid chargesheet against the accused Mrigendra Bhattarai u/s 

279/304 A of the IPC vide Ext. 5. 
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22. The question is as to whether the act of driving of the vehicle by the 

accused/ appellant was rash and negligent and whether the 

accused/appellant's act of driving was so rash or negligent to endanger 

human life or was likely to cause hurt or injury to any other person.    

23. When a person fails to take, while doing an act, per caution, which is a 

reasonable prudent person is expected to take or ought to take, it amounts 

to negligence. When a person conscious of the fact that his action may 

cause harm or damage, takes the action with utter indifference to the 

consequences, which may ensue from his such act, he is said to have done 

the act rashly. 

 

24. In the case it is not in dispute that the deceased Debraj Kharka was 

the handyman of the offending Tata Magic No.  AS 12 E 5879. There is also 

no dispute that the deceased died due to the vehicular accident involving the 

vehicle driven by the accused appellant of which the deceased was the 

handyman. PW 1 to 3, PW 5, PW 7 and PW 8 do not know how the accident 

occurred. PW 6 who has close relationship with the deceased’s family, 

claimed to be the eye witness of the incident. He stated that on 15-03-2014 

at around 7.30 p.m. when he was going to Dhekiajuli by bike and reached 

near Ghoramara LP School, one Tata Magic running in high speed ahead of 

him, hit in a tree and turned turtle on the road in which the handyman of 

the vehicle died on the spot. In cross-examination he stated that there is a 

turning near the place of occurrence and the Tata Magic was 30 meter away 

ahead of him. He remained silent as to whether while taking turning , the 

vehicle hit with the tree.  The fact that a vehicle is driving in speed cannot 

be itself without judging the situation in which the driver has been placed, 

be a factor to determine rashness or negligence. High speed may not in 

each case be sufficient to hold that driver is rash and negligent. Merely from 

the speed of the vehicle, without other consideration of adverse 

surrounding, situation and circumstances existing at the time of incident, 

about which there was nothing on 
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record, it could not at all be said that the accused’s act amounted criminal 

rashness or negligence. PW 6 not given any indication, even approximately, 

as to what he meant by “high speed”. Prosecution failed to bring on record 

as to what it meant by “high speed” in the facts and circumstances of the 

case. In the case admittedly, the deceased was the handyman of the 

offending Tata Magic. There is no evidence whether the deceased was in 

front side or backside or whether he had had fell down from the vehicle. The 

FIR lodged on next day of the incident does not reveal  the material fact that 

the vehicle hit in a tree, only stated that the vehicle coming in rashly and 

negligently met with an accident. Other witnesses also did not state that the 

vehicle hit with a tree. PW 1, PW 2, PW 5 and PW 7 do not know for whose 

fault, the accident occurred. PW 4, the wife of the deceased also did not 

know for whose fault the accident occurred. She only heard that the vehicle 

was in high speed. In absence of any material on record, no presumption of 

rashness or negligence could be drawn by invoking the maxim “res ipsa 

loquitur”     

25. In the light of above discussions, on scrutiny of the materials and 

evidence on record, I find that none of the present witnesses stated about 

rashness or negligence of the accused/appellant in driving the offending 

vehicle. PW 6 who is the only eye witness stated only about high speed of 

the vehicle but not about rashness or negligence and prosecution failed to 

establish the case beyond reasonable doubt the vital ingredients regarding 

rashness or negligence of the accused driver in driving the vehicle.                  

     

26. In view of what has been discussed above, I am of the considered 

opinion that for want of substantive evidence, the Judgment of conviction 

and sentence cannot be maintained and I  find merit in the appeal requiring 

interference with the impugned conviction and sentence. Accordingly, the 

appellant/accused is acquitted and the conviction and sentence is set aside. 

The appellant is set at liberty forthwith. 
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27.  In the result, the Appeal is allowed on contest. With the above, this 

appeal is disposed of. 

 

28.   Send back the lower Court record along with a copy of this 

Judgment to the learned court below.   

29.  Given under my hand and seal of this Court on this the 20th day of 

July,  2019. 

 

 

 

 

 

    (I.Barman) 
  Sessions Judge, 

          Sonitpur: Tezpur.  

 

Dictated and corrected by me. 

 

           (I.Barman) 
Sessions Judge, 
Sonitpur, Tezpur. 

   


